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l Supperting Decument Mo, 3

LISA A. FOSTER (#149120) ) B om i fo picarint o Cel

Mcnoumx..wvn,ncm.swm,nommmmmm
460 North Magnolia Avenue -
Bl Cajon, California 92020
Tel: (619) 440-4444
Fax: (619) 440-4907
Attomeys for Plaintiff
CITY OF POWAY
mmuoxopux’rormsnmommom
COUNTY OF SAN DIEGO - CENTRAL DIVISION
C]TYOFPOWAY.amwﬁ\;ipdcownﬁcn.‘ ) CASENO:
. = Y
Plaintiff, ) COMPLAINT FOR PRELIMINARY
" ) AND PERMANENT INJUNCTION
s, ) AND NUISANCE PER SE
) (CCP §§ 526, 527, and 731)
'BILL MORITZ and LORI C. MORITZ, )
individuals; and DOES 1 through 10, inclusive, )
)
Defendants, Y
)
| Plaintiff City of Poway alleges as follows: | )
1 - Atnﬂnmsmﬁmad,?lumiﬂ;&tyofhm('cw“),wndnwh a municipal

corporation organized and existing under the laws of the State of California. ;
2. TheCity.is informed and believes and, based on that information and belief, alleges that
Defendants BILL MORITZ and LORI C. MORITZ, and Does 1 through 10 (hereinafter “Defendants™),
are and 1 all relevant times were the ownecs of certain real property located at 14272 Jerome Drive in
ey, Colifornie, APN 321.040-49 (hereinafer “the property”).
S Delodiel el pertiiealeti, or alsiaiond fheviGiuians o G sonut dlogad bassti,
4. DmlWlOmdeﬁﬁﬂmmu,mmﬁrmnmmmn
unknown to the City. The City alleges that cach of the icttiously named Defendants is in some way

mmm

responsible for the injury and damages sustained by the City or the conduet alleged below. The city
requests leave to amend this complaint to show the true names, capaciues. and involvement of these
Defendants when that infc ion is determined,

5. BachofthaDefendamisandatallrelevantﬂmeswasﬂmagen’f,servant,otemployeeofthew
defendants and, in doing the thmgs alleged below, was acting within the course and scope of nnthonty
and with the permission and consent of the other Defendants.

6. In the exercise of the police power vested in it by the California Constimtion. specifically Article|
X1, Section 7, the City has enacted comprchensive building and zoning ordinances governing the
alteration, maintenance, comtrunﬂon. and use of structures and property. These ordinances can be found
in the Poway Municipal Code (heremaﬁer “PMC"). -

7 Since at least February 2008, Defendants have cnmm.i(:ed numerous violations of the Poway
Municipal Code. Defendants have violated the following sections of the Poway M\mlcxpal Code:

a . PMC §1642.010, Fallingto obminlgradinapéunit;

b. . PMC § 16.50.160, Failing to obtain a permit for grubbing and clearing of land;

¢ PMC § 1648050, Faling to submit a haul route forimportor export of earth materia;
4 PMC § 1650040, Use of prohibited ill materals; ' '

. PMC §16.50,050, Failing to compact fill materials;

£ BMC §16.50.170, Failing to implement required eosion control;

g PMC § 16.58.020, Depositing material in a watercourse;

h. PMC § 16:58.030, Altering o impeding the flow of water in a watercourse;

i PMC § 1643.070, Failing to comply with stop work notice.

(See Request for Judicial Notice (“RIN?, Exhibit “A”),

8. The City has declared by ordinance that violations of any of the City’s codes, zoning codes, or
di consttute a nuisance; (PMC §§ 1.08.010(C); 872,020, By violatg the PMC, Defmdm

have m;ted apublic miisn.;c:on the pmpaty o )

9. The Defendants have violated and conti _tovlolatethePMC,desphenumerousrequeatsthat

steps be taken to correct the violations and abate the nuisance. '
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RWQCB versus Bill and Lori Moritz

Tentative CAO R9-2008-0152




1. Storm-water erosion and sediment

2. Witch Creek Fires
3. More storm-water erosion and sediment

4. Rizzuto — City says “Contour grading okay”
5. Site work continued

6. Stop-Work Notice #1 —

7. Call to Tadros — City says “No permit required”

8. Stop-Work Notice #2 —

9. Call to Lyon — “will call off dogs,” meeting scheduled

10. Meeting with City about stone Creek
11. Stone creek design submitted April 2

12 Discussion w/CE about pipe

Oct [Nov | Dec | Jan | Feb | Mar | Apr | May | June
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22t et o City of Poway permission

intent is that there will never be a structure, permitted

Eriabiva haad 14

Q.
city?

A.

An +ham Ar camathina Fhat wanld ramire a AlmAAA Moo

He told you that he'd actually been down to the

I couldn't tell you his exact phrasing of it, but

that he expressed an understanding of the limitations of

the ordinance at it applied to the work he was doing.

Q.

A
Q.
A

Did you issue any stop work notice or citation?
I did not.
Why is that?

Again, because my opinion of the work that was

ongoing at that time was that it did not exceed the

criteria of the provisions for landscaping.

1/23/2009 2:59 PM 4



NOTICE

[XISTOP WORK
[1CORRECT WORK

Bill Moritz told to
contact Sam Tadros

about a haul permit

THIS PROJECT IS IN CONFLICT WITH THE FOLLOWING:
] STANDARD SPECIFICATIONS FOR PUBLIC WORKS CONSTRUCTION
[J SAN DIEGO REGIONAL STANDARD DRAWINGS
MCITY OF POWAY GRADING ORDINANCE (1.)
[J cITY OF POWAY WATER STANDARDS
[J cITY OF POWAY SEWER STANDARDS
(] OTHER:

THE AREA(S) OF CONFLICT IS:
L

R C . — v ‘
THE AREA(S) OF CONFLI TIS: st ;// Lo/ 5 A 14/~ e

7 -‘ e A e " Y / II ¢ 4.,~/
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SEPARATE OFFENSE PUNISHABLE BY THE PROVISIONS OF THE ORDINANCE.




NOTICE

[XISTOP WORK _—tr
[1CORRECT WORK owre: 2/ 71bs

PROJ:;J/‘mma.__
194272
THIS PROJECT IS IN CONFLICT WITH THE FOLLOWING:

] STANDARD SPECIFICATIONS FOR PUBLIC WORKS CONSTRUCTION
[J SAN DIEGO REGIONAL STANDARD DRAWINGS

THE AREA(S) OF CONFLICT IS: e / _ : j .
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THIS NOTICE WAS ISSUED TO: _Woﬂ‘f’ i
ce: DATE: z [2/OB

7

TIME: P2
BY: /’@ S——
TITLE: %{i (entdie for
PHONE: K- 42025/
IF YOU HAVE FURTHER QUESTIONS, PLEASE CALL THE CITY OF POWAY'S DEVELOPMENT
SERVICES DEPARTMENT AT THE ABOVE LISTED TELEPHONE NUMBER.

(1.) AVIOLATION OF THE CITY OF POWAY’S GRADING ORDINANCE IS A MISDEMEANOR. EACH SEPARATE DAY
OR PORTION THEREOF ON WHICH A VIOLATION EXISTS OR IS ALLOWED TO EXIST SHALL CONSTITUTE A
SEPARATE OFFENSE PUNISHABLE BY THE PROVISIONS OF THE ORDINANCE.







eded more
z prepared a stream

ill Moritz installed additional straw
wattles consistent with the plan, that
RWQCB never observed

12. The economy crashed, and the Moritzes
n in March, ran out of money — the resources to

it on April 2, but heard repair

othing 13. RWQCB to date has not considered

- 5. Bill Moritz sought permission on economics, discharger’s resources in
May 14 in his “Notification of the tentative CAO
Streambed Alteration” to install
the pipe.

6. Bill Moritz understood that the
May 19 City letter was a demand
to proceed



the state" means any surface water or groundwater, including
waters, within the boundaries of the state.

The Water Code does NOT expressly include ephemeral streams or dry
washes that flow only intermittently — a few days each year -- in the
definition of “waters of the state.”

* |s an ephemeral stream or a dry wash “surface water?”

* |s an ephemeral stream or a dry wash “groundwater?”

* |s an ephemeral stream or a dry wash any kind of water?



asteless, very slightly
in thick layers, freezes at 0° C
a high specific heat, is feebly ionized to
ctor of electricity and a good solvent b: a

n plural2: a particular quantity or body of water: as a

or flowing in a particular bed (2)chiefly British : lake , pond b: a
er adequate for some purpose (as navigation) cplural (1): a band of

ing on the land of a particular sovereignty and under the control of that

gnty (2): the sea of a particular part of the earth d: water supply <threatened to turn off
the water> 3: travel or transportation on water <we went by water>4: the level of water at a
particular state of the tide : tide5: liquid containing or resembling water: as a (1): a
pharmaceutical or cosmetic preparation made with water (2): a watery solution of a gaseous or
readily volatile substance — compare ammonia water barchaic : a distilled fluid (as an essence) ;
especially : a distilled alcoholic liquor c: a watery fluid (as tears, urine, or sap) formed or
circulating in a living body d: amniotic fluid ; also : bag of waters 6 a: the degree of clarity and
luster of a precious stone b: degree of excellence <a scholar of the first water>7: watercolor8 a:
stock not representing assets of the issuing company and not backed by earning power b:
fictitious or exaggerated asset entries that give a stock an unrealistic book value




(e)' Waters of the state" means any surface water or groundwater,
including saline waters, within the boundaries of the state.

But the Water Code does not include ephemeral streams and dry
washes as “waters of the state.”



termittently
tates" include storm
may contain water once a
once every 100 years. Because they

s and desert washes, the statutory "waters of
cities and immense arid wastelands. In fact, the entire
tates lies in some drainage basin, and an endless network of
urrows the entire surface, containing water ephemerally wherever
alls. Any plot of land containing such a channel may potentially be regulated
as a "water of the United States.” Id. at 722.

The restriction of "the waters of the United States" to exclude channels containing
merely intermittent or ephemeral flow also accords with the commonsense
understanding of the term. In applying the definition to "ephemeral streams," "wet
meadows," storm sewers and culverts, "directional sheet flow during storm events,"
drain tiles, man-made drainage ditches, and dry arroyos in the middle of the desert,
the Corps has stretched the term "waters of the United States"” beyond parody. The
plain language of the statute simply does not authorize this "Land Is Waters"
approach to federal jurisdiction. Id., at 733-34.



nclude dry washes
unless flowing);

s rationale precludes the extension of
of the state;

e Commonsense meaning and statutory construction
suggests that water means water, not land

e \Waters of the State are not involved here, so RWQCB
should refuse to adopt CAO R9-2008-0152



unity sewer
e, shall file a report of
ill material may constitute

ity of waters of the State.”

. WATER QUALITY
Chapter 2. DEFINITIONS

8 13050.

As used in this division:

(d) "Waste" includes sewage and any and all other waste substances, liquid, solid,
gaseous, or radioactive, associated with human habitation, or of human or animal
origin, or from any producing, manufacturing, or processing operation, including
waste placed within containers of whatever nature prior to, and for purposes of,
disposal.
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